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ASSUMPTION OF RISK AND 
CONTRIBUTORY NEGLIGENCE 
DISTINGUISHED 


In many actions by employees against em- 
ployerg to recover for injuries received in 
their employment it is of vital importance 
to hold within their proper spheres the de- 
fenses of contributory negligence and as- 
sumption of risk. The two are wholly un- 
alike, but the courts in many states have 
so confused them that there is now no tell- 
ing one from the other. 

Properly speaking, an employee does 
not assume a risk arising from his em- 
ployer’s negligence. This rule is fol- 
lowed in some few states, Missouri being 
one of them, and it has even been de- 
clared to be the law in at least one Fed- 
eral court (Davis v. Seroggins, C. C. A. 
Fifth Cir., 284 Fed. 760). 

Contributory negligence is negligence 
on the part of the plaintiff. It consists 
of an act or a failure to act, amount- 
ing to negligence. Assumption of risk 
has nothing to do with action or a want 
of action. Neither of these forms an ele- 
ment in this defense. 

The importance of this distinction is 
obvious in actions under the Federal Em- 
ployers’ Liability Act, because contribu- 
tory negligence does not defeat recovery, 
while assumption of risk does. If the 
courts twist contributory negligence into 
assumption of risk, which they are doing, 
they defeat the purpose of Congress in 
expressly providing that the former does 
not defeat recovery, but has the effect 
merely of reducing the amount. 

In the recent case of Atlantic Coast 
Line R. Co. v. Banks (288 Fed. 826), an 
instruction was held sufficient on assump- 
tion of risk, which stated that plaintiff 
could not recover if what he was ordered 
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to do was so patently and obviously dan- 
gerous that a person of his intelligence 
was justified in refusing to carry out the 
orders. This instruction had no place in 
the case, because it did not relate to 
assumption of risk and was not proper 
(the action being under the Federal Em- 
ployers’ Liability Act) as an instruction 
on contributory negligence. The em- 
ployee’s act, on the one hand, or his fail- 
ure to act, on the other, had to do with 
contributory negligence, and not with 
assumption of risk. His knowledge or 
want of knowledge had nothing to do 
with the defense in this case of assump- 
tion of risk. 

A rule very generally followed is thus 
expressed in MeAdoo v. Anzellotti (271 
Fed. 268): ‘‘Where a defect is known 
to the employee, or is so patent as to be 
readily observed by him, he cannot con- 
tinue to work in the unsafe place or use 
the defective apparatus, in the face of 
knowledge and without objection, without 
assuming the hazard incident to such a 
situation.’’ This is clearly and purely a 
question of contributory negligence. If 
a man of ordinary prudence would have 
continued at work in the dangerous situa- 
tion, then the plaintiff is not barred from 
recovery. 

Knowledge on the part of the employee 
of the dangerous condition of place or 
appliance has nothing to do with assump- 
tion of the risk arising from such con- 
dition. The same courts that hold the 
contrary hold that assumption of risk is 
contractual in character, and also hold 
that a contract relieving the employer 
from liability to ‘his employee for injuries 
resulting from his (the employer’s) negli- 
gence is void. 

This rule got its start at a time when 
the courts seemed to exercise much more 
ingenuity than sound judgment in finding 
a way to defeat recovery by the em- 
ployee. Thus it was that a false theory 


was injected into the law that cannot 
be made to fit in with sound ones. 
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In actions under the Federal Employ- 
ers’ Liability Act, the Federal Courts are 
justified in resorting to what they term 
general law for definition of assumption 
of risk, as that statute is a Federal law. 
But they should adopt the reasonable and 
proper construction of this phrase, and 
not one that has been so strained that it 
won’t hold water. 

Assumption of risk amounts merely to 
this, that when a person, regardless of 
whether or not he is an employee, is in- 
jured by something not flowing from a 
tartious act or neglect of another, the loss 
falls on him. 





NOTES OF IMPORTANT DECISIONS 

HELPER ON TRUCK ACTING OUTSIDE 
EMPLOYMENT IN DRIVING TRUCK.—A 
shelper on an express truck, employed to 
assist in loading and unloading, to guard the 
truck and its contents, and to see if anything 
was in the way when the driver was backing 
the truck, was not acting within the scope of 
his employment in moving the truck during 
the driver’s absence. Evidence that helpers 
on the company’s trucks drove trucks to park- 
ing place all the time, in violation of rule, was 
held not to show that unlicensed helper had 
such authority, or that the rule was waived 
or had become a dead letter. Seaboyer v. 
Davis, 138 N. E. 538, decided by Supreme Judi- 
cial Court of Massachusetts. Relative to the 
alleged customary violation of rule in ques- 
tion, the Court said: 

“One Gillispie testified that he was an 
employe of the defendant as helper on a gas- 
oline truck from February to September, 
1919, and that he moved the truck upon 
which he was helper to the parking place 
alone all the time, that no one gave him the 
privilege of operating a car without a license, 
and that, subject to the defendant’s excep- 
tion, he had seen others, mostly helpers, 
moving trucks and taking them alone to the 
parking place when the regular drivers were 
turning in their money. Rules of the de- 
fendant were put in evidence to the effect 
that ‘trucks must not be operated by other 
than an employe holding the required chauf- 
feur’s license except that am employe being 
instructed by a licensed chauffeur officially 
detailed as a demonstrator or instructor, may 
operate vehicle under personal direction of 





such demonstrator or instructor’ and that 
‘helpers should not be allowed to tamper 
with nor start engine.’ 

“If it be assumed without deciding that 
this evidence was competent, it fails to show 
that the defendant authorized the unlicensed 
helper on the electric truck to drive it alone 
apparently across or along a public way to 
a parking place. For aught that appears 
other helpers who took trucks to the parking 
place were licensed chauffeurs. The rules 
of the defendant were explicit. There is 
nothing in the record to warrant a finding 
that the rule to the effect that trucks could 
not be operated by one without a chauffeur’s 
license had been waived or had become a 
dead letter. The limits of duty of the helper 
on the electric truck were strictly defined 
by the defendant. The driving of the truck 
was unequivocally excluded from his duty. 
His act in overstepping those limits did not 
bind the defendant.” 


EFFECT OF DESTRUCTION OF BULLDING 
BETWEEN TIME OF SIGNING CONTRACT 
AND DELIVERY OF DEED.—In a recent num- 
ber of Case and Comment there was a note 
dealing with the subject of destruction of prop- 
erty between the date of signing a contract for 
its sale and the date of delivery of the deed. 
Mr. Justice Rodenbeck, sitting at Special Term 
of the Supreme Court, Monroe County, had 
occasion to consider this topic in the case of 
Cammarata v. Merkewitz (120 Misc. Rep., 503, 
Advance Sheets of May 19, 1923). It was held 
by the court that where, prior to the delivery 
of the deed of conveyance of a farm, a barn 
on the farm was, to the knowledge of the grant- 
ors, consumed by fire, the grantees must bear 
the burden of the loss, in the absence of special 
agreement. In other words, the loss falls on 
the purchaser and not on the seller. 

The learned court relied largely upon the 
authority of Goldman v, Rosenberg (116 N. Y, 
78), which holds that the vendee becomes the 
equitable owner from the date of the making 
of the agreement of sale, and, therefore, in 
the absence of a provision in the agreement to 
the contrary, assumes the risk of any destruc- 
tion of the building by fire without negligence 
on the part of the seller, just as the vendee re- 
ceives the benefit of any enhancement in value 
of the property in the interim. To similar 
effect see Sewell v. Underhill (197 N. Y., 168), 
following the English rule promulgated in the 
leading case of Paine v. Miller (6 Ves., Jr., 
349). 
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In Massachusetts, however, the rule would 
seem to be otherwise. (Wells v. Calman, 107 
Mass., 514.) 


The iate Judge Keener, in a well known ar- 
ticle printed in 1 Colorado Law Review, 1, 
agreed with the New York doctrine, that the 
burden of the loss should be thrown upon the 
vendee. Professor Williston, of the Harvard 
Law School, in an equally well known article 
upon this subject (9 Harvard Law Review, 
106), emphasizes the element of possession as 
the controlling criterion, and argues that the 
burden of the loss should be thrown upon the 
party in possession at that particular time. 
For a full collation of the authorities, see Pro- 
fessor Ames’ Cases in Equity Jurisdiction (pp. 
227-238), and the notes. Also, Pomeroy Specific 
Performance of Contracts (2nd Ed., Sec. 322). 

In the Cammarata case (supra) omitting the 
statement of facts, we quote as follows, in part, 
from the able opinion of Mr. Justice Roden- 
beck: 

“There is no claim that the defendants 
had agreed to deliver the property in the 
condition in which it was at the time that 
the agreement to sell was made or that there 
were any other special terms in the contract 
which modified the general rule applicable to 
a@ purchase and sale of land and a destruc- 
tion of buildings by fire before the delivery 
of the deed. ‘The general rule in regard to 
contracts for the sale of land is that the 
owner of the real estate from the time of 
the execution of a valid contract for such 
sale is to be treated as the owner of the 
purchase money, and the purchaser of the 
land is treated as the equitable owner 
thereof. The vendor is deemed in equity to 
stand seized in the land for the benefit of 
the purchaser, and the latter, even before 
the conveyance to him, can devise the same 
and it descends to his heir and the land 
which was agreed to be sold has been turned 
into money belonging to the vendor’ (Wil- 
liams v. Haddock, 145 N. Y., 144, 150). ‘if 
the vendor die prior to the completion of the 
bargain, provided there have been no default, 
the heir of the vendor may be compelled to 
convey and the proceeds of the land will go 
to the executors as personal property’ (id.). 
‘It is now too well established to be ques- 
tioned that the interest of a vendee in such 
a case in the contract is real estate, and in 
case of his death it descends to his heirs, and 
not to his executors or administrators; and 
it is devisable as real estate’ (Hathaway v. 
Payne, 34 N. Y., 92, 102). The vendee, there- 
fore, becomes the equitable owner, and in 
the absence of provisions in the agreement 





to the contrary assumes the risk of any de- 
struction of the buildings by fire without neg- 
ligence on the part of the vendor, as he re- 
ceives the benefit of any enhancement in 
value or other advantages happening to the 
property (Goldman v. Rosenberg, 116 N. Y., 
78, 85). ‘The general rule is that the vendee 
in a contract for the sale of land is entitled 
to any benefits or improvements happening 
to the land after the date of the contract, 
and must bear any losses by fire or other- 
wise which occur without the fault of the 
vendor’ (Clinton v. Hope Ins. Co., 45 N. Y., 
454, 465; Pom. Spec. Perf., 2d ed., sec. 322, 
39 Cyc., 1641). This is the English rule 
announced in Paine v. Meller (6 Ves. Jr., 
349), concerning which Judge Gray said: ‘I 
am unable to find that the authority of the 
English rule has been shaken in this state, 
that a loss by fire or other accident, not due 
to the fault of the vendor, must fall upon the 
vendee where the title is satisfactory and the 
contract is therefore capable of being spe- 
cifically performed by the vendor’ (Sewell v. 
Underhill, 197 N. Y., 168, 172; Mott v. Cod- 
dington, 1 Abb. Pr., N. S., 290; Pellegrino v. 
Guiliani, 118 Misc. Rep., 329; Neponsit Realty 
Co. v. Judge, 106 id., 445; Gates v. Smith, 4 


‘Edw. Ch., 702; Gerard Titles, 5th ed., 500). 


“The fact that plaintiffs were not in pos- 
session when the fire occurred creates no dis- 
tinction, as the rule, in the absence of special 
agreement, turns upon the title and righis 
of the parties at the time that the agreement 
of sale is made, and not as in the case of 
personal property upon the question of de- 
livery. There are cases in which the loss 
is made to depend upon possession (Wicks 
v. Bowman, 5 Daly, 225) or the right to imme- 
diate possessien under the contract (Mc- 
Kechnie v. Sterling, 48 Barb., 330) or upon 
the destruction of personal property in con- 
junction with the real property (Listman v. 
Hickey, 65 Hun, 8, aff’d 143 N. Y., 630), but 
the great weight of authority is that, in the 
absence of special agreement, the equitable 
interest that is created by an agreement to 
sell casts the loss upon the vendee (27 L. R. 
A., 1910, N. S., 233). The court is bound to 
follow this ruling even if it does not appeal 
to one’s sense of justice, that a person out 
of possession or without the right of pos- 
session, with no control over the care of the 
property, should be obliged to pay for some- 
thing the vendor is unable to deliver.”—N. Y. 
Law Journal. 
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ZONING ORDINANCE HELD VALID.—The 
Supreme Court of Kansas, in Ware v. City of 
Wichita, 214 Pac. 99, holds that, under express 
grants of legislative power conferred upon 
cities of the first class having 20,000 inhabi- 
tants, such cities may plan and create rea- 
sonable zoning districts for the future syste- 
matic development of the city, and provide 
therein for residential, commercial and indus- 
trial districts, and prohibit the construction of 
buildings at variance with such plan of de- 
velopment. The city ordinance in controversy, 
adopted pursuant to express statutory author- 
ity, and which forbids the construction of a 
business building in a residential district, is a 
valid exercise of the police power, and does nut 
violate any provision of state or federal Con- 
stitution. 


We quote from the court’s opinion as fol- 
lows: 

“The next contention is that the zoning 
ordinance and the statute which authorizes 
it have the effect of taking defendant’s prop- 

. erty or of diminishing its value without com- 
pensation. It often happens that a valid ex- 
ercise of the police power has such effect. 
The most common examples of this are found 
in statutes and ordinances relating to the 
health, safety, or morals of the people. With 
the march of the times, however, the scope of 
the legitimate exercise of the police power is 
not so narrowly restricted by judicial inter- 
pretation as it used to be. There is an 
aesthetic and cultural side of municipal de- 
velopment which may be fostered within 
reasonable limitations. See Paola v. Wentz, 
79 Kan. 148, 152, 153, 98 Pac. 775, 131 Am. 


St. Rep. 290; Remington v. Walthall,823 Kan.—)- 


234, 108 Pac. 112, 31 L. R. A. (N. S.) 9657. 
Such legislation is merely a liberalized appli- 
cation of the general welfare purposes of 
state and federal Constitutions. We note 
that the Supreme Court of Texas rejects this 
view (Spann v. City of Dallas, 111 Tex. 350, 
235, S. W. 513, 19 A. L. R. 1387) in consider- 
ing an ordinance of the city of Dallas which 
prohibited the construction of business build- 
ings in a residence district, but the Dallas 
ordinance appears to have been founded on 
the mere general grant of legislative author- 
ity conferred on Texas municipalities. We 
have held invalid a somewhat similar Kansas 
municipal ordinance which had no stronger 
basis for its support. Smith v. Hosford, 106 
Kan. 363, 187 Pac. 685. See, also, City of 
Goodland v. Popejoy, 98 Kan. 183, 157 Pac. 
410. But an express grant of power to cities 
of 20,000 inhabitants to enact zoning ordi- 
nances followed the Smith-Hosfield decision 





at the next regular session of the Legislature. 
Laws 1921, c. 100. Even the Texas decision 
takes note of a possible justification for such 
ordinances, made pursuant to an express 
grant of legislative power. 

“‘Another decision strongly relied on by 
the defendants in error is In re Opinion of 
the Justices, 234 Mass. 597, 127 N. E. 525. 
The decision sustains the validity of an or- 
dinance segregating manufacturing and com- 
mercial buildings from homes and residences. 
But the ordinance, it appears, was passed 
under an express amendment to the Consti- 
tution of Massachusetts, granting to the Leg- 
islature the express power to limit buildings, 
according to their use or construction, to 
specified districts of cities and towns. We 
have in Texas no such constitutional pro- 
vision.’ Spann v. City of Dallas, supra, 111 
Tex. 361, 235 S. W. 517, 19 A. L. R. 1387. 

“It need hardly be said that a valid statute 
expressly granting to cities such power is 
just as potent as a constitutional provision 
to the same effect. In considering federal 
constitutional inhibitions upon the power of 
the states touching municipal regulations on 
the use of property, the Opinion of the Jus- 
tices of Massachusetts is so instructive that 
we quote pertinent excerpts therefrom: 

“‘While the Supreme Court of the United 
States has not decided, so far as we are 
aware, that the exercise of the police power 
cannot rest on aesthetic considerations alone 
as its sole basis, we draw the inference from 
what has been said on that subject that at 
present at all events that foundation, stand- 
ing alone, hardly would be regarded as suffi- 

_cient, but it may be considered in a sub- 
sidiary way. * * * It is only in an inci- 
dental way that, in carrying out that cardinal 
object regard may be given to considerations 
bearing upon a municipal adornment or 
embellishment. * * * Enhancement of 
the artistic attractiveness of the city or 
town can be considered in exercising the 
power conferred by the proposed act only 
when the dominant aim in respect to the 
establishment of districts based on use and 
construction of buildings has primary regard 
to other factories lawfully within the scope 
of the police power.’” 








“Would you mind driving a little slower, old 
man?” 

“Not getting scared, are you?” 

“Oh, no, nothing like that, bui I’d hate to 
take an unfair advantage of my life insurance 
company.”—New York Sun. 
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SPECIAL ASSESSMENT UNDER THE 
REVENUE ACTS OF 1918 AND 1921 


By Walter E. Barton* 


Congress foresaw when the Acts of 1917, 
1918 and 1921 were enacted that the excess 
and war profits taxes would result in ex- 
ceptional hardship in certain cases, and 
made provision for special relief. I refer 
to Section 210 of the Act of 1917, and Sec- 
tions 327 and 328 of the Acts of 1918 and 
1921. This article will be limited to the 
Acts of 1918 and 1921, in view of the fact 
that most cases arising under the Act of 
1917 are either settled, or barred by the 
Statute of Limitations. 


The special relief granted by these sec- 
tions is sometimes called ‘‘special assess- 
ment.’’ Special assessment consists in 
levying on a corporation entitled to it, an 
excess profits tax which bears the same ratio 
to the net income of ‘such corporation for 
the taxable year as the average excess 
profits tax of representative corporations 
engaged in a like or similar trade or busi- 
ness, bears to their average net income for 
such year. 

Authority to administer Sections 327 
and 328 is reposed in the Commisioner of 
Internal Revenue. This power, according 
to the debates of the Senate, is greater 
than has ever been granted to department 
officials before. It was intended that it be 
exercised wisely and justly, for 


“‘Tf exercised wisely it will be a relief 
to the institutions of the country, and 
many of them will need it, but if exer- 
cised unjustly or unwisely, there will be 
a frightful discrimination between busi- 
ness concerns and industries of the coun- 
try.’ : 

A discussion of special assessment re- 
solves itself into two principal questions: 


(1) Speech of Senator Smoot, Cong. Rec. of 
Dec. 14, 1918, p. 666. 


*Member cf the Washington, D. C., Bar, 
Co-author of Barton and Browning’s Federal 
Income Tax Laws, Correlated and Annotated. 





(1) When is a corporation entitled to 
special assessment ? 


(2) What is the measure of relief 
granted by special assessment ? 


WHEN IS A CORPORATION ENTITLED TO SPECIAL 
ASSESSMENT ? 


Section 327 of each of the Acts of 1918 
and 1921, provides that special assessment 
shall be given: 

‘*(a) Where the Commissioner is un- 
able to determine the invested capital as 
provided in Section 326 ;’’* 

Such a case may arise where tangible 
property has been paid in for stock or 
shares at a value substantially in excess of 
the par value thereof, but due to lack of 
evidence the correct value of such tangible 
property, as of the date paid in, cannot be 
determined, so as to entitle the corporation 
to a paid-in surplus. Another example is 
where the corporation has erroneously 
charged capital items to expense over a 
period of years, and it is impossible on ac- 
count of the state of its records, or for 
some other reason, to readjust the capital 
accounts so as to show the true invested 
capital. 

‘“(b) In the case of a foreign cor- 
poration ;’’8 

‘‘(e) Where a mixed aggregate of 
tangible property and intangible prop- 
erty has been paid in for stock or for 
stock and bonds and the Commisioner is 
unable satisfactorily to determine the 
respective values of the several classes of 
property at the time of payment, wr to 
distinguish the classes of property paid 
in for stock and for bonds, respectively ;’’ 
In order to determine statutory invested 

capital it is necessary to evaluate tangible 
and intangible property separately, where 
both have been paid in for stock or shares, 
for the reason that there is a limitation 
placed upon the amount of intangible prop- 


(2) Section 326 defines invested capital. 


(3) The Act of 1921 adds “or of a corporation 
entitled to the benefits of Section 262.’ Section 
262 applies to corporations deriving incomes from 
sources within a possession of the United States. 
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erty paid in for stock or shares which may 
be included in invested capital. Also, 
wheré tangible property and intangible 
property have been paid in for both stock 
and bonds it is necessary to determine the 
value of such property which has been paid 
in for each respectively, in view of the fact 
that Section 326 excludes borrowed money, 
such as bonds, from invested capital. 

Subsections (a) and (c), supra, under 
the strict language of the Acts, might be 
construed to .be mandatory; however, the 
Treasury Department very wisely has 
ruled, that the purpose of these provisions 
is to grant relief, and, therefore, where 
only a portion of the statutory invested 
capital ean be determined, the taxpayer 
will not be required to submit to special 
assessment if ordinary assessment on the 
basis of the invested capital, which can be 
determined, results in a smaller excess 
profits tax.* 

‘*(d) Where upon application by the 
corpcration the Commissioner finds and 
so declares of record that the tax if de- 
termined without benefit of this section 
would, owing to abnormal conditions af- 
feecting the capital or income of the cor- 
poration, work upon the corporation an 
exceptional hardship evidenced by gross 
disproportion between the tax computed 
without benefit of this section and the 
tax computed by reference to the repre- 
sentative corporations specified in Sece- 
man. °°. 7-9 
The following are conditions precedent to 

special assessment under subsection (d). 

(1) Application shall be made by the 
corporation. 

Application by the corporation is not 
necessary under subsections (a), (b) and 
(e), supra. 

(2) The Commissioner shall find and 
declare of record that the corporation is 
entitled to special assessment on account 
of abnormal conditions resulting ip an ex- 
ceptional hardship in the manner outlined 
in said subsection (d). 

(4) Bull. 31-20-1111, A. R. R. 209, C. B. 3, p. 360. 





(3) There shall be abnormal conditions 
affecting the capital or income of the ap- 
plicant corporation. 

Conditions may be abnormal in one trade 
or business which are normal in an unlike 
or dissimilar trade or business. This em- 


phasizes the necessity of determining the 


abnormalities by reference to the repre- 
sentative corporations with which the ap- 
plicant corporation is to be compared. 

The following have been held to be ab- 
normal conditions affecting capital or in- 
come under subsection (d) : 

(a) The liquidation of a business,® or 
the sale of capital assets,® which results in 
throwing into a single taxable year abnor- 
mally high profits. 

(b) The employment of a large amount 
of borrowed money, which under the Acts 
cannot be included in invested capital.” 

An instance is where the applicant cor- 
poration has issued bonds whereas repre- 
sentative corporations have issued pre- 
ferred stock, the bonds not being included 
in invested capital because they are classi- 
fied as borrowed money. Another instance 
is where stockholders in a close corpora- 
tion have loaned the corporation money, 
where normally stock would have been is- 
sued and thereby become a part of the in- 
vested capital. 

(ec) The employment of good will or 
some other intangible asset which con- 
tributes materially to the income of the 
corporation, but which cannot be included 
in invested capital because built up from 
advertising that has been charged to ex- 
pense.® 

(d) Where an invention of unknown 
value is the principal asset of the corpora- 
tion.® 

(e) Where no salaries, or unusually 
low salaries are paid by the applicant cor- 


(5) Bull. 15-19-453, T. B. M. 53, C. B. 1, p. 303. 

(6) Bull. 15-19-454, T. B. M. 60, C. B. 1, p. 305. 

(7) Bull. 5-20-722, A. R. R. 19, C. B. 2, p. 298; 
Bull. 48-20-1330, A. R. R. 327, C. B. 3, p. 362; Bull. 
17-21-1588, A. R. R. 464, C. B. 4, p. 401. 

(8) Bull. 2-20-679, A. R. M. 12, C. B. 2, p. 298. 

(9) Bull. 17-20-882, A. R. R. 70, C. B. 2, p. 299. 
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poration compared with what other repre- 
sentative corporations have paid.?® 

(f) The receipt of life insurance on the 
life of one of its officers which»the appli- 


' eant corporation is required to include in 


its net income.44 

(g) Where a substantial amount of 
intangible property of unknown value was 
paid in for stock or shares, or paid in 
for which no stock or shares were issued.!* 

(h) Where the capitalization of the cor- 
poration is ultra-conservative* An in- 
stance of this kind usually occurs in long- 
established corporations and particularly 
in close corporations which have been in 
business for many years. 

(i) Where tangible property has been 
paid in for stock or shares substantially in 
excess of the par value thereof, but due to 
loss of records or for some other reason 
the actual cash value thereof cannot be de- 
termined so as to entitle the corporation to 
a paid in surplus.15 

(j) Where large amounts have been ex- 
pended in experimental work which have 
not been capitalized, but which have re- 
sulted in the development of a secret 
formulae of great value to the corpora- 
tion.16 : 

(k) Abnormal conditions existing in 
the pre-war period;7 for instance, where 
the invested capital during the pre-war 
period was non-productive, resulting in a 
small pre-war net income compared with 
other representative corporations.1® 

(1) Where a corporation is placed in a 
position of substantial inequality because 
of the time or manner of organization.?® 


(m) Where the eapital employed is very 
small.19 
(10) Bull. 47-20-1318, A. R. R. 326, C. B. 3, p. 361. 
(11) Bull. 48-20-1330, A. R. R. 327, C. B. 3, p.-862. 
(12) Bull. 50-20-1348, A. R. R. 332, C. B. 3, p. 362. 
(13) Bull, 20-20-945, A. R. R. 110, C. B. 2, p. 303. 
(14) Bull. 28-21-1730, A. R. R. 538, C. B. 5, p. 
301; Bull. 17-21-1588, A. R. R. 464, C. B. 4, p. 401. 
(15) Bull. 37-21-1817, A. R. R. 556, C. B. 5, p. 304 
(16) Bull. 1-11-147, L. O. 1090, C. B. 1-1, p. 383. 


(17) Bull. 19-20-927, O. 1000-A, C. B. 2, p. 299. 


(18) Bull. 20-20-944, A. R. R. 104, C. B. 2, p. 
301; Bull. 28-21-1730, A. R. R. 538, C. B. 5, p. 301. 


(19) Bull. 1-11-147, L. O. 1090, C. B. 1-1, p. 383. 





(n) Where extra gains are derived 
from the sale of ‘property, the principal 
value of which has been demonstrated by 
prospecting and exploration.?® 

(o) Where proper recognition cannot 
be made for amortization, obsolescence or 
exceptional depletion due to the world 
war.)9 

Congress limited the application of sub- 
section (d) by providing that it should not 
apply to any case— 

‘*(1) in which the tax (computed 
without benefit of this section) is high 
merely because the corporation earned 
within the taxable year a high rate of 
profit upon a normal invested capital.’’ 
This provision should be construed liter- 

ally. It provides that special assessment 
shall not be given where the tax is high 
merely because the corporation earned 
within the taxable year a high rate of 
profit upon a normal invested capital. If 
the invested capital is normal and the tax 
appears to be comparatively high, an at- 
tempt should be made to determine abnor- 
mal conditions affecting the income of the 
corporation, which, if existing, should en- 
title the corporation to special relief, not- 
withstanding the fact that the invested 
capital is normal. 


The application of subsection (d) is fur- 
ther qualified by the provision that it shall 
not apply in a case— 

**(2) in which 50 per centum or more 
of the gross income of the corporation 
for the taxable year (computed under 
section 233 of Title II) consists of gains, 
profits, commissions or other income de- 
rived on a cost-plus basis from a gov- 
ernment contract or contracts made be- 
tween April 6, 1917, and November 11, 
1918, both dates inclusive.’’ 


Corporations assumed no risk under cost- 
plus contracts with the United States Gov- 
ernment during the war. Hence Congress 
saw fit to deprive such corporations of the 
relief granted by this section. 
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WHAT IS THE MEASURE OF RELIEF GRANTED 
BY SPECIAL ASSESSMENT ? 


After it is determined that a corporation 
is entitled to relief under the aforesaid pro- 
visions of the law, it is equally, important 
to obtain the exact relief to which such cor- 
poration is entitled. This is not a simple 
matter, for it involves the determination of 
the correct ratio of excess profits tax to 
net income which such corporation should 
pay. Section 328 (a) in part provides: 

‘‘In the eases specified in section 327 
the tax shall be the amount which bears 
the same ratio to the net income of the 
taxpayer (in excess of the specific ex- 
emption of $3,000) for the taxable year, 
as the average tax of representative cor- 
porations engaged in a like or similar 
trade or business, bears to their average 
net income (in excess of the specific ex- 
emption of $3,000) for such a year. In 
the ease of a foreign corporation®® the 
tax shall be computed. without deducting 
the specific exemption of $3,000 either 
for the taxpayer or the representative 
corporations. ’’ 

For instance, if the average excess 
profits tax of the representative corpora- 
tions selected is equal to 43.5% of their 
average net income (in excess of the specific 
exemption of $3,000), the corporation en- 
titled to special assessment will be re- 
quired to pay an excess profits tax equal 
to 43.5% of its own net income (in excess 
of the specific exemption of $3,000) .71 


A corporation entitled to special assess- 
ment is not compared with all of the cor- 
porations engaged in the same industry. 
Usually five or six representative corpora- 
tions are selected. The difficulty consists 
in selecting the proper corporations for 
comparison; for if one group is selected the 
average tax may be high, and if another 

(20) The Act of 1921 adds: “or of a corporation 
entitled to the benefits of Sec. 262."’ Sec. 262 ap- 
plies to corporations deriving income from sources 


within a possession of the United States. See 
footnote 3, page 331. 


(21) In the case of foreign corporations or cor- 
porations entitled to the benefits of Sec. 262, the 
specific exemption of $3,000 is not considered. 





group is selected the average tax may be 
low. The intent of the law is that a group 
of comparatives shall be selected which 
will be equitable to the taxpayer and also 
to the government. 

It is further provided in section 328 (a) 
that : 
*‘In computing the tax under this see- 
tion the Commissioner shall compare the 
taxpayer only with representative cor- 
porations whose invested capital can be 
satisfaetorily determined under section 
326 and which are as nearly as may be, 
similarly cireumstaneced with respect to 
gross income, net income, profits per unit 
of business transacted and capital em- 
ployed, the amount and rate of war 
profits or excess profits, and all other 
relevant facts and cireumstances.’’ 
Thus it will be seen’ that Congress pre- 
seribed a basis for the selection of com- 
paratives. In making this selection only 
corporations satisfying the following con- 
ditions shall be included: 

(1) Representative corporations § en- 
gaged in a like or similar trade or business. 

(2) Representative corporations whose 
statutory invested capital can be deter- 
mined satisfactorily under section 326. 

(3) Representative corporations which 
are as nearly as may be similarly cireum- 
staneed with respect to— 


(a) Gross income. 

(b) Net income. 

(ec) Profits per unit of business trans- 
acted. 

(d) Capital employed. 

(e) The amount and rate of war 


profits or excess profits. 
All other relevant facts and eir- 
cumstances. 


(f) 


By representative corporations are meant 
typical or average ones in a trade or busi- 
ness as distinguished from corporations 
having peculiar characteristics. 

It is intended that the representative cor- 
porations be selected from the same trade 
or business as the corporation seeking 





XUM 














XUM 


Vol. 96 


CENTRAL LAW JOURNAL 


335 











special relief, if this be possible. If a case 
be conceived where the corporation seek- 
ing relief is the only one engaged in the 
trade or business, the question arises as to 
whether comparatives may be selected from 
other trades or businesses. It would seem 
that the word ‘‘similar’’ is used in the sense 
of ‘‘related’’ or ‘‘somewhat alike,’’ and 
that in such a ease the comparatives may 
be selected from related trades or busi- 
nesses, or trades or businesses which are 
‘‘somewhat alike’’ the trade or business of 
the corporation seeking relief. This con- 
struction would carry out the spirit, if not 
the letter, of the law. 


It is also necessary that the group of 
comparatives consist of representative cor- 
porations whose invested capital can be 
determined satisfactorily in accordance 
with the statute; otherwise, it would be 
impossible to determine the average excess 
profits tax of the group. A corporation 
whose invested capital cannot be deter- 
mined satisfactorily can hardly be said to 
be representative. 

Not only should the comparative group 
consist. of representative corporations en- 
gaged in a like or similar trade or business, 
whose statutory invested capital can be 
determined satisfactorily under section 326 
of the Act, but it should also consist of 
representative corporations which are as 
nearly as may be similarly situated with 
respect to gross income, net income, profits 
per unit of business transacted, capital em- 
ployed, the amount and rate of war or ex- 
cess profits, and all other relevant facts 
and circumstances. The statute does not 
say that the comparatives shall be simi- 
larly cireumstanced, but provides that they 
shall be as nearly as may be similarly cir- 
cumstanced with respect to the above items, 
manifesting an intent on the part of Con- 
gress not to make the statute so inflexible 
and rigid as to defeat its very purpose; viz., 
relief. 

The administration of sections 327 and 
328 is delegated to Special Assessment Sec- 





tion of the Income Tax Unit.” The Re- 
search Section prepares the data for use in 
the Special Assessment Section. This it 
does by selecting returns of representative 
corporations and compiling data by year 
and by industry. This data includes gross 
sales, cost of goods sold, gross income, net 
income, details of ordinary and necessary 
expenses, depreciation, ete. From this 
data various percentages such as profits 
tax to net income, cost of sales to gross 
sales, net income to gross sales, net income 
to invested capital, ete., are readily de- 
terminable. 


When the return of a corporation en- 
titled to special assessment is being audited, 
the auditor has before him the aforesaid 
data compiled by the Research Section. 
From that data he selects five or six cor- 
porations which he considers to be proper 
comparatives. Unfortunately the  tax- 
payer does not know what corporations are 
selected, which places him at a serious 
disadvantage. If he is dissatisfied with 
the decision of the Special Assessment Sece- 
tion he may appeal to the Committee on 
Appeals and Review and attempt to get a 
lower percentage of excess profits tax. 
This unsatisfactory situation emphasizes 
the importance of developing and diselos- 
ing to the Bureau the important abnor- 
malities obtaining in the case. 


In selecting the comparatives every fae- 
tor should be considered. If insignificant or 
no salaries have been paid an adjustment 
in the income of the compared corporation 
should be made on the basis of the average 
salaries paid by representative corpora- 
tions. This would reduce for the purpose 
of comparison the net income of the com- 
pared corporation. If the basis of special 
assessment is excessive borrowed money the 
income of such corporation should be in- 
creased for the purpose of comparison on 
the basis of excessive interest paid. For 
the purpose of comparison other adjust- 

(22) <A corresponding subsection of Natural Re- 


sources Section administers the law in the case 
of corporations dealing in natural resources. 
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ments should be made in the income of the 
compared corporation looking toward a re- 
adjusted normal net income which should 
be considered in selecting the proper com- 
paratives. Of course, the actual and not 
the readjusted net income is used for the 
purpose of computing the actual exeess 
profits tax. 

Each case must be considered on its own 
merits, and there are so many factors that 
no attempt will be made to discuss them 
further, due to lack of space. In closing, 
I should like to suggest that where the ex- 
cess profits tax appears to be exorbitant 
the case should be studied with a view to 
determining whether relief may be ob- 
tained under sections 327 and 328 of the 
Act. No hard and fast rule can be laid 
down with respect to the percentage of 
excess profits tax which a corporation 
should pay, for, broadly speaking, the cor- 
reet percentage depends upon the taxable 
year involved, and the business in which 
the corporation is engaged, as well as 
special factors affecting each individual 
case. 








LEGACIES; PRIORITIES AND COSTS 
By Donald MacKay 


Two points of practical interest were 
settled in the case of Re Leach, Milne v. 
Daubeney, 154 L. T. J. 932. The case 
arose on a summons which was taken out 
by the trustees asking, first, whether the 
settled legacies were to be paid in priority 
to pecuniary legacies, the estate being in- 
sufficient, and, second, how the cost of pack- 
ing and dispatching specific legacies was to 
be borne. 

The testatrix, after making a number 
of specific bequests, gave, firstly, certain 
settled legacies and secondly, and thirdly, 
pecuniary legacies, and provided for abate- 
ment of one legacy in ease of insufficiency 
of estate. The estate proving to be insuffi- 


cient to pay all the legacies in full, the 
persons entitled to the settled legacies 





claimed priority over the other legacies. 
That was the first question. In regard to 
it the general rule is that although testa- 
tors, who direct legacies to be paid in a 
certain order, may have intended, as Mr. 
Justice Eve said, that the persons whose 
legacies are directed to be paid ‘‘thirdly”’ 
should have third prizes, the law presumes 
that if the estate is insufficient they must 
all abate proportionately. The words 
designating an order of payment are re- 
garded as merely giving a list or catalogue 
of the payments which the executors are to 
make and unless the testator in the will 
tells us himself that he thinks that the 
assets may be insufficient, we must assume 
that he believed his assets sufficient to meet 
them all, and if insufficiency occurs they 
must all abate. 

Now in Re Leach the testatrix had re- 
ferred to the possibility of her property 
being insufficient, and stated that in such 
an event a legacy of £600 should be re- 
duced to £500. She had employed words 
denoting an order, she had shown that she 
contemplated the possibility of her assets 
being insufficient, and had placed certain 
settled legacies in a category by themselves, 
and the learned judge held that these were 
indications that the ordinary rule was not 
to apply, but that the settled legacies were 
payable in full. It was argued that the 
testatrix intended that the legacy of £600 
should not be reduced by more than £100, 
but Mr. Justice Eve held that the will 
must be read as if the legacy was one of 
£500, and then that would abate with the 
others. There was yet another point. The 
will commenced with the appointment of 
executors, and bequeathed to them certain 
pecuniary legacies. As they were placed 
in the forefront of the will and were not 
enumerated in the pecuniary legacies com- 
ing under the head ‘‘thirdly,’’ their posi- 
tion wag a unique one, but it was decided 
that they must abate with the other pe- 
cuniary legacies, as though not mentioned 
with the others they were simply pecuniary 
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legacies to which no priority on an insuffi- 
ciency had been assigned. 


The second point related to the costs of 
delivering specific legacies. The legatees 
argued that the cost of packing and dis- 
patching the legacies to the various re- 
cipients should be borne by the estate. 
There is conflict of opinion on this point in 
Re Scott (1915, 1 Ch. 592) the Court of 
Appeal affirmed Mr. Justice Warrington, 
as he then was, and decided that the speci- 
fic legatee of chattels situate in France 
must bear ‘the mutation duty imposed by 
French law and the penalties for delay. 
Mr. Justice Joyee, who was sitting in the 
Court of Appeal, said: ‘‘No doubt where 
there is a specific bequest of chattels that 
are in pledge at the time of the testator’s 
death that pledge must be redeemed out of 
the testator’s estate, but, in my opinion, 
that rule does not apply to making the 
residuary estate liable to pay something 
which is imposed upon or after the death 
of the testator.’’ In Re Grosvenor (1916), 
2 Ch. 75, the costs of transfer of shares 
and mortgages specifically bequeathed, in- 
cluding the costs of the executors relating 
thereto, were held to be payable by the 
specific legatee. Though, however, specific 
legatees must bear the costs of completing 
their title, but it is not so clear that they 
must bear the costs of packing and deliv- 
ering chattels. In Re Seott (sup.) Lord 
Justice Phillimore said: ‘‘I have been 
thinking over the matter, and I should be 
sorry if anything were said here which 
would make an executor surchargeable who 
in an ordinary case went to the expense of 
packing up a picture or some valuable 
chattel and sent it to the home of the 
legatee in some other part of England or 
even some near part of the Continent. One 
knows that in practice executors are always 
expected to do this sort of thing, and a 


legatee who may be left a picture or some | 


token does not expect to have to bear the 
cost of packing and sending it. In that 
sort of way it may be very well held that 
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the testator intends, when he gives a be- 
quest of this kind, that it should reach the 
hands of the specific legatee, if it is only 
a reasonable matter of packing and trans- 
fer without expense.’’ The Lord justice 
was, it is to be noted, thinking of the 
chattel being in England, and it was in 
relation to the costs of sending chattels 
from Hong Kong that the question came 
before Mr. Justice Russell in Re Hewett 
(1920) W. N. 366), when that learned 
judge said: ‘‘The reasonable and proper 
view is that the executors here * * * 
should pay all the costs of packing these 
articles and having them conveyed to the 
country where the executors are for the 
purpose of having them distributed among 
the persons entitled. Of course, they can 
avoid imposing upon the estate the double 
costs of the disposal of the chattels to them. 
selves in this country, and from them to 
the legatees, by having them sent direct to 
the legatees, but in any case the executors 
must pay the costs of doing this out of the 
general estate.’’ 


Now in Re Leach the point has been 
raised again and Mr. Justice Eve decided 
that the specific legatees must bear the ex- 
pense of packing and delivering the chat- 
tels. It is not creditable that there should 
be a difference of opinion on this simple 
practical question. Our own impression 
is that there is enough material for con- 
struction in any will to enable the infer- 
ence to be drawn that the testator in mak- 
ing gifts to legatees intended to complete 
the gift by delivering it, from which it 
would follow that the expense of delivery 
should be borne by his general estate. 








His Wife: “So your client was acquitted of 
murder. On what grounds?” 

Lawyer: “Insanity. We proved that his 
father had spent five years in an asylum.” 

His Wife: “But he didn’t, did he?” 

Lawyer: “Yes. He was a doctor there, but 
we had not time to bring that fact out.”— 
Boston Transcript. 
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SALES—AUTOMOBILE IN VIOLATION OF 
STATUTE 


AROTZKY v. KROPNITZKY 
120 Atl. 921 
Supreme Court of N. J., May 22, 1923 


A bank check given in part payment for a 
motor vehicle on a sale made in violation of 
chapter 168 of the Laws of 1919 (P. L., p. 357), 
held unenforceable in the hands of the payee, 
being a feature of the unlawful sale. 


Arthur B. Seymour, of Orange, for appellant. 

Philip Klein, of Newark, for appellee. 

PARKER, J. The suit was on a check given 
in part purchase of an automobile sold and de- 
livered, of which check the maker, appellant, 
stopped payment. Appellant also counter- 
claimea for the part of the price actually paid 
on the ground that there had been a warranty 
broken. The trial court held that there had 
been no warranty, rejected the counterclaim, 
and gave judgment for plaintiff on the check. 


The particular feature of the case is that, 
when the automobile was sold, no bill of sale 
was delivered with it as required by the act 
of 1919 (P. L., p. 357), which makes it unlaw- 
ful to sell or purchase any motor vehicle except 
in the manner and subject to the conditions 
therein provided, among which are certain re- 
quirements for the delivery of a bill or bills of 
sale, which admittedly were not complied with 
in this case, and which act also makes it a 
misdemeanor to violate any of the provisions 
thereof. The trial court was asked, and de- 
clined, to non-suit, on the ground that, the 
transaction being an illegal one, no recovery 
could be had on the check. We think the re- 
fusal to non-suit was error, as we are unable 
to distinguish the case in principle from cases 
arising under the Sunday Law, or the Loan 
Commission Ac‘, or on contracts contrary to 
public policy; in all which the courts, almost 
without exception, deny a recovery on the 
promise, although the consideration may have 
been advanced. 

In Reeves v Butcher, 31 N. J. Law, 224, there 
was a loan of money on Sunday and a note 
given on that day. Chief Justice Beasley, in an 
opinion which is one of the landmarks in our 
jurisprudence, held there could be no recovery 
on the note without a subsequent express 
promise to pay it, saying that the effect of the 
provision in the Sunday Law was “to annul 
every transaction which, if performed on a 





——— +-— a 


weekday, would be enforceable in a court of 
justice.” This has been followed in numerous 
eases, of which it is sufficient to cite Cannon y. 
Ryan, 49 N. J. Law, 314, 8 Atl. 293, where 
notice to quit was given on Sunday, and 
Brewster v. Banta, 66 N. J. Law, 367, 49 Atl. 
718, in which there was a horse trade on Sun- 
day and a note for the agreed difference, which 
this court refused to enforce, except as against 
a party who had afterwards expressly promised 
to pay it, and this on the theory that the prior 
transaction was sufficient consideration to sup- 


por: such express promise. 


Gregory v. Wilson, 36 N. J. Law, 315, 138 Am. 
Rep. 448, was ‘a case in which the statute 
known as the fifth section of the Usury Act 
was violated That section (C. S., p. 5706) 
penalizes the taking of more than one-half of 
1 per cent a year for procuring a loan. In 
the Gregory Case there was an illegal charge 
exacted and paid to one of two brokers, and 
the other sued for his share. Recovery was 
denied, the same Chief Justice enunciating the 
general rule that a court of justice will not 
lend its aid to the enforcement of a contract, 
the making of which is prohibited, or which 
is directed to the accomplishment of any un- 
lawful purpose. 36 N. J. Law, 317, 13 Am. 
Rep. 448. 


At common law one precedent is sufficient 
to illustrate the rule. 


In Sterling v. Sinnickson, 5 N. J. Laws, 756, 
Sinickson executed a sealed obligation to pay 
Sterling $1,000 if Sterling were not lawfully 
married within six months. Sterling remained 
unmarried for that period, and sued on the 
obligation, but the court said that the promise 
was illegal as against public policy because in 
restraint of marriage, and that it could not be 
enforced. 


Touching the statute now before us, it is not 
necessary to search for legislative policy, be- 
cause the Legislature is the judge of its own 
policy; but it is not for far to seek. The act 
is manifestly intended to discourage and pre- 
vent, so far as possible the sale of stolen motor 
vehicles, and voids a sale made without com- 
pliance with its provisions, much as the com- 
mon law refuses to recognize a sale of land 
without the delivery of a deed. More than 
this, the act penalizes by fine or imprisonment, 
or both, the violation of its provisions. Con- 
sequently, if the courts should undertake to 
senforce contracts made in such violation, they 
would be aiding therein and encouraging the 
very mischief that the act was passed to pre- 
vent. 
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We conclude, then, that the sale in  disre- 
gard of the act was unlawful, and the check 
arising out of it unenforceable as between the 
parties hereto. It is suggested that the trans- 
action was not a completed sale, but only a 
“contract for a sale”; but, as there was a de- 
livery of the property, and it seems to have 
been kept a year by the purchaser and then 
resold, we fail to see the force of the sugges- 
tion. 


The judgment will be reversed. 


NOTE—E£ffect of Selling Automobile Without 
Complying With Statute—In 95 C. L. J. 300, 
the case of Foster v. Beal, 242 S. W. 1117, is 
cited, holding that one selling a second-hand 
automobile without executing a bill of sale and 
transfer tax receipt, cannot recover on the pur- 
chase money note. 


In Hammond Motor Co. v. Warfen, 213 Pac. 
810, the Kansas Supreme Court holds that the 
purchase of an automobile in total disregard 
of a statute governing the sale and transfer of 
such property is void, and affords the purchaser 
no defense in a replevin action brought by a 
plaintiff having a lawful claim to the property. 


Where the mortgagor of an automobile sold 
it in violation of law as to disposing of mort- 
gaged property, and without complying with a 
statute relating to the sale and transfer of 
second-hand motor vehicles, one who bought 
the car from the buyer acquired no title. Goode 
v. Martinez, Tex. Civ. App., 237 S. W. 576. 


In Littell v. Brayton Motor & Accessory Co., 
201 Pac. 34, the Supreme Court of Colorado 
holds that the sale of a used automobile in vio- 
lation of a statute making it a penal offense to 
buy or sell a used car unless the original bill 
of sale or certificate of ownership and all as- 
signments thereof have been recorded and de- 
livered, is not void. 


The statutes of some states expressly de- 
clare that the sale of a motor car in violation 
thereof shall be void. 


Stein v. Scarpa, 114 Atl. 245, decided by the 
New Jersey Supreme Court, holds that the 
purchaser of an automobile, on discovering the 
illegality of the sale by reason of the seller’s 
having failed to comply with a statute requir- 
ing the presence of the manufacturer’s num- 
ber, which had been removed, and the assign- 
ment of the original bill of sale, properly wit- 
nessed and acknowledged, may rescind the con- 
tract. This case also upholds the validity of 
the statute in question as a proper exercise 
of the police power. 








Clerk: “So you wish to cpen a joint account 
with your husband. Current or drawing?” 

She: “Oh, deposit for him——, —drawing 
for me.”—Kasper (Stockholm). 





ITEMS OF PROFESSIONAL INTEREST 
THE VISIT OF UNITED STATES LAWYERS 


Three distinguished members of the United 
States Bar, Governor Whitman, ex-Judge Gay- 
nor and Assistant Attorney-General Ellis, are 
now in England as representatives of the “En- 
forcement of Law” Committee which has been 
appointed by the American Bar Association to 
visit European countries and report on the 
steps taken to secure obedience to law and the 
restraint of crimes of violence in the Old 
World. 

In America, as in Europe, the reaction after 
the war hag been marked by a great increase 
in crimes of violence and of spoliation—the 
natural, not to say the inevitable, result of a 
long war at the conclusion of which men who 
have been inured to scenes of violence and ac- 
customed to the sufferings, indignities and oc- 
casional brutalities of military discipline, have 
returned to their homes and find themselves, 
too often, unable to secure work or unfitted 
for skilled work owing to their long absence 
from its exercise. Happily such crimes are 
now diminishing in England, as the effect of 
the war wears off, and as self-discipline and 
moral principles temporarily abrogated by the 
substitution of military discipline for free self- 
control over the minds of soldiers, begin to 
resume their sway under the influence of civi- 
lized life and personal freedom. 

America, however, has been less happy in 
this respect—a result possibly due to the evil 
example set by such organizations as the Klu 
Klux Klan, which, under the guise of lofty 
moral motives, commits terrible atrocities on 
those who offend its principles, apparently 
without any serious effort to repress it by the 
Federal authorities. Moreover, the enforcement 
of prohibition by the majority on a numerous 
minority accustomed to the use of intoxicat- 
ing liquors, and suffering a certain amount of 
physiological suffering and irritation until they 
become ultimately habituated to the privation, 
has added a new class of law-breaking persons 
who do not belong to the criminal order. 

We doubt whether Europe can give America 
much assistance in solving her peculiar diffi- 
culties, but we would suggest that a serious 
and resolute effort to suppress Lynch Law in 
all its hideous forms is a condition precedent 
o any real return to a condition of civilized 
security in America. So long as respectable 
citizens of the United States, including philan- 
thropists and ministers of religion, acquiesce 
or encourage Klu Klux Klan because some of 
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its victims are persons of immoral life, vio- 
lence is bound to be repaid by violence. The 
rigid enforcement of just but humane laws is 
a condition precedent to the maintenance of 
law and order everywhere.—Solicitors’ Jour- 
nal (Eng.), June 2, 1923. 


ADDRESS TO THE PUBLIC ON CONSTITU- 
TION WEEK 





Monday, September 17, was. celebrated 
throughout the nation as the anniversary of 
the adoption of the Constitution of the United 
States. The entire week following was desig- 
nated as Constitution Week. 


It is fitting that the American people, in their 
individual and organized capacities should, on 
this anniversary, reconsecrate themselves to 
the principles set forth in that great document 
as the foundation of law and order, justice 
among men and the guarantees of liberty— 
that they, should renew their faith in free in- 
stitutions and rededicate themselves to their 
preservation—that they should resolve anew to 
defend them against all direct or insidious en- 
croachments, either from within or without our 
borders, and steel their lives agairst any at- 
tack upon their perpetuity. 


It is fitting, too, upon this occasion, to re- 
count the many blessings our nation has en- 
joyed under constitutional government, the 
opportunities secured to individual effort and 
development, the dignity given to citizenship, 
the freedom of religious belief and worship, the 
security to person and property, the protection 
of the weak against the strong—equality be- 
fore the law. 


We should note also the light of our example 
to the world, our exalted place among the na- 
tions, our stand for justice among them—as 
among individuals—for the protection of the 
weak—our devotion to peace—our good will to 
all peoples—our responsiveness to the call of 


- suffering humanity everywhere—all to the end 


that we may realize that our country is great 
only because it is just. 


It is on such considerations that it has been 
deemed wise to devote a little of our time 
to a study of this great charter of freedom 
and opportunity, and to becoming more fa 
miliar with the names and lives of those who 
gave us the priceless heritage, the service, sac- 
rifice and hardships which it cost, all that we 
may more fully understand the duty resting 
upon us to preserve it. 





That a better understanding by the masses 
of our people both native and foreign born, of 
the principles embodied in the Constitution of 
our country will greatly enlarge their national 
pride, can admit of no doubt; and that such 
understanding is the surest guarantee that 
they will perpetuate the institutions under 
which we have enjoyed so much and which 
hold out so much hope for the future, is 
equally certain. 

It needs but a brief survey of the affairs of 
this troubled world today—of the tyranny, 
anarchy, social turmoil, desolation and death 
which have swept with such resistless fury 
over other lands to convince all but the vicious 
that liberty ordered by law is the only harbor 
of safety; and that our own Constitution is the 
strongest anchorage to the hopes and aspira- 
tions of our people. 

The celebration was sponsored by many of 
the leading civic organizations throughout the 
land. The American Bar Association has sev- 
eral times given the movement its most earnest 
approval; and we take the liberty in this brief 
address of urging upon all civic bodies, assem- 
blies, schools, churches, families and individ- 
uals, the importance to our country of the 
proper observance of this anniversary and 
Constitution Week. 

If we keep the vision, we’ll keep the faith. 


THE BAR ASSOCIATION OF ST. LOUIS 








Maude: “You’re late again! I'm tired of it! 
I wonder how a woman can ever marry a man?” 

Jack: “Well, there’s really nothing else to 
marry, is there?” 


One morning a negro sauntered into the 
office of a white friend. 

“Good mawnin’, Mr. Withrow. Kin I use 
you’ phone a minute?” he asked. 

“Why, certainly, Sam.” 

Sam called his number, and after a few min- 
utes’ wait said: “Is this Mrs. Whiteside? 
Well, I seen in de papeh where you-all wanted 
a good cullud man. Is you still wantin’ one? 
Then the man youse got is puffectly satisfac- 
tory; and you doesn’t connemplate makin’ no 
change soon? All right, ma’am. Good-by.” 

Mr. Withrow called to Sam as he left the 
phone. “Now, that’s too bad, Sam, that the 
place is filled.” 

“Oh, dat’s all right, Mr. Withrow. I’se de 
nigger wha*’s got de job, but I’se just a-wantin’ 
to check up.”—Argonaut. 
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DIGEST. 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 




































































Alabama 2, $1, 55, 61 
California 6 
Colorado 24, 46 
Delaware 44 
Florida 39 
ino 45, 58 
Kentucky 20, 25, 43 
Maine 16 
Massachusetts 7, 17, 22, 63, 64 
Michigan 38, 47 
Mi i 36, 41, 54, 60 
Nebraska 1, 33, 49, 52 
New Hampshire 42 
New York 5, 21, 29, 30, 53 
North Carolina 12, 27, 35 
North Dakota 23 
Pennsylvania 40, 56 
South Carolina 51, 57 
Texas 48, 62 
RAS SS eee 4, 9, 13, 14, 15, 18, 50, 59 
U. Ss. D. C 10, 11, 28, 37 
U. Ss. S. C 26, 32 
Washington 19, 34, 38 





1. Automobiles—Accidental Start.—Where, in an 
action for damages against the owner of an auto- 
mobile who parked the car against the curb of a 
public street having a 10 per cent grade, stopped 
the engine and securely set the brakes, which were 
in good condition, the car is shown to have re- 
mained at the place where parked from 10 to 20 
minutes, and, then, propelled by gravity, to have 
run down the street and produced the injury com- 
plained of, and their persons are shown to have 
been in proximity to the car while it was parked, 
in the absence of evidence tending to show that 
the car was started through some agency for 
which defendant was responsible, the rule of res 
ipsa loquitur will not be applied.—Buzzello v. 
Sramek, Neb., 193 N. W. 743. 


2. Master Liable.—In action for injuries sus- 
tained by a minor through being struck by de- 
fendant’s automobile driven by his alleged servant, 
instructions that there was no liability if defend- 
ant had no control of the business wherein the 
driver was engaged, except to receivé part of the 
net profits, held properly refused as disregarding 
evidence and as invading the province of the jury. 
—Bains Motor Co. v. Le Croy, Ala., 96 So. 483. 


3. Parent Liable-——The owner of an automo- 
bile purchased for and turned over to his son, to 
be used as the latter saw fit, is liable under Comp. 
Laws 1915, § 4825, for injuries resulting from the 
son’s negligence while driving the car for his own 
areca v. Schreiber, Mich., 193 N. W. 


9 








4.—Sale.—The statute of the state of Washing- 
ton, providing that on the sale of any motor vehi- 
cle the delivery thereof shall not be deemed to 
have been made until the vendor has removed his 
license number plates, is in the nature of a police 
regulation for the protection of the public, to en- 
able one injured by the negligent driving of an 
automobile to identify the person liable by a pub- 
lic record showing the license of the vehicles.— 
Davis v. Slocomb, U. S. C. C. A., 288 Fed. 352. 


5.——Statute No Bar to Damages.—Highway 
Law, § 290, subd. 1, as amended by Laws 1917, c. 
769, § 6, providing that the violation of any pro- 
vision of section 289, as amended by Laws 1917, c. 
769, § 5, and Laws 1919, c. 472, § 2, providing for 
licensing chauffeurs, and forbidding unlicensed 
operators or chauffeurs to drive motor vehicles on 
the public highways, shall constitute a misde- 
meanor, punishable by a fine not exceeding $50, 
provides the specific punishment for such violation, 
and the policy of our law does not demand that 





further punishment should be imposed, unless the 
violation be a direct and proximate cause of the 
injury to the person or property of another; and 
hence, where plaintiff’s automobile, while being 
driven by plaintiff’s salesman, was run into by de- 
fendant’s automobile, due to defendant’s negli- 
gence, even though the salesman came within the 
definition of ‘“‘chauffeur,” under Highway Law, § 
281 (Consol. Laws, c. 25), and that in driving on 
the public highway without a license he violated 
the statute, plaintiff was not thereby precluded 
from recovering damages to his automobile.—Clark 
v. Doolittle, N. Y., 199 N. Y. S. 813. 


6.——Street Crossings.—Pedestrian who started 
to cross street, at the place allotted to and ordi- 
narily used by pedestrians, and who before leav- 
ing the sidewalk carefully looked up and down the 
street, but was struck by an automobile which had 
turned into the street from an intersecting street 
held not contributorily negligent as a matter of 
law, though she did not look up and down the 
intersecting street.—Courviosier v. Burger, Calif., 
215 Pac. 93. 


7.—tTheft.—In an action by the owner of an 
automobile against a garage keeper for the loss of 
a car stored with defendants, evidence that plain- 
tiff carried insurance on his car and had collected 
the money from the company was without proba- 
tive value, and its admission for the purpose of 
showing that plaintiff might be more careless in 
leaving his car where it could be taken, or as 
bearing on the genuineness of his claim, or on his 
reliability or truthfulness, was prejudicial error.— 
Feins v. Ralby, Mass., 139 N. E. 530. 


8. Bailment — Consideration Must Benefit.—If 
defendant garage keeper was paid for repair work 
that did not benefit plaintiff, owner of the car re- 
paired, the demand and acceptance of such pay- 
ment was unjustifiable, and recovery could be had 
for want of consideration therefor.—La Plante v. 
Du Pont, Mich., 193 N. W. 820 


9. Bankruptcy—Consigned Goods.—Where goods 
are shipped on consignment to one who becomes 
bankrupt, the consignor is entitled to recover the 
goods from the trustee in bankruptcy, and to have 
assigned and delivered to him the accounts of 
goods sold on credit by the bankrupt, notwith- 
standing that the bankrupt’s trade acceptance was 
deposited in a bank as collateral security.—Bartling 
Tire Co. v. Coxe, U. S. C. C. A., 288 Fed. 314. 


10.—Expenses of Investigators.—Expenses of 
investigation of particular transactions, made at 
the instance of groups of creditors meeting in- 
formally, will be carefully scrutinized before their 
allowance from the estate, and will be allowed only 
when the investigation has been previously ex- 
pressly authorized by order.—In re Levy, U. 8S. D. 
C., 288 Fed. 647. 


11.—Judgment Liens.—A surety on notes of 
bankrupt, which were reduced to judgments and 
secured by attachment liens on land in another 
state more than a year prior to the bankruptcy, 
who had paid part of the judgments, out asserted 
his right, with the knowledge of all parties, to 
stay out of the bankruptcy proceedings, held not 
estopped to enforce the judgment liens as sub- 
rogee pro tanto, by a sale of the property by the 
trustees free from incumbrance and payment from 
the proceeds of the remainder of the judgments 
under a compromise agreement with the judgment 


plaintiffs, to which arrangement the surety was 
a . * calions re Thompson, U. S. D. C., 288 


12.—Secured Claims.—A secured creditor does 
not waive his security by proving his debt in 
bankruptcy proceedings if he prove it as a secured 
claim.—R. L. Davies & Co. v. Blomberg, N. C., 
117 S. E. 497. 


13.—Service Claims.—It is no valid objection 
to the allowance of a claim for services rendered 
by claimant to the estate at the instance of the 
trustee that such allowance was made in a gross 
sum covering both expenses and services, instead 
of being itemized.—In re Patterson-MacDonald 
Shipbuilding Co., U. 8S. C. C. A., 288 Fed. 547. 
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14.——Trade Names.—The words ‘property 
which prior to the filing of the petition he could 
by any means have transferred,” in Bankruptcy 
Act, § 70a (Comp. St., § 9654), are sufficient to in- 
clude trade names, and even if the doctrine of 
ejusdem generis is applied, trade names are of the 
same nature as trade marks referred to in such 
statute.—Sawilowsky v. Brown, U. S. C. C. A., 288 
Fed. 533. 


15.——-Trust Funds.—Where bonds and interest 
coupons issued by a corporation contained nothing 
more than its promise to pay at its office or agency, 
and payment was made by corporate checks drawn 
on the trust company, in which it had a special 
account, specially designated as a fund to meet 
interest on such bonds, but nothing further was 
done to declare such account a trust fund for that 
purpose, by the corporation or its successor, on 
the bankruptcy of the latter, the coupon holders 
_ could not claim it as a trust fund for payment of 
their coupons.—In re Interborough Consol. Corpor- 
ation, U. S. C. C. A., 288 Fed. 334. 


16.—Trustee to Redeem Mortgage.—The right 
to redeem from a chattel mortgage is a right of 
property passing to the trustee of the bankrupt 
mortgagor.—James B. Drake & Sons v. Nickerson, 
Me., 121 Atl. 86. 

17. Banks and Banking—Cashing Check.—Where 
plaintiff’s check for the purchase price of an auto- 
mobile, which was never delivered, was made pay- 
able to the Puritan Motor Company, and there was 
no evidence that the name was fictitious, or that 
there was no corporation of that name, though 
there was evidence that the company whose agent 
sold the car had no subagent of that name, though 
tt did have a subagent bearing the name of the 
Puritan Motor Sales Company, by whose attorney 
the check was indorsed, the bank on which the 
check was drawn was liable to the plaintiff for 
eashing the check on the indorsement of the 
sales company.—Dana v. Old Colony Trust Co., 
Mass., 139 N. E. 541. 

18.——Deposits.—The general rule that a bank 
may treat money deposited as the individual prop- 
erty of the depositor does not apply, when the 
bank has knowledge that the deposit is held by 
the depositor in a fiduciary capacity.—Security 
Bank & Trust Co. v. Geren, U. S. C. C. A., 288 
Fed. 317. 

19.——Director Borrowing a Felony.—A bank 
director borrowing, as well as one loaning, funds 
of the bank, in violation of Rem. Comp. Stat. § 
3259, prohibiting loans to directors’ unless author- 
ized by resolution approved by a majority of di- 
rectors, at a meeting at which the borrower is not 
present, and entered in the corporate minutes, is 
guilty of a felony, though erroneously informed of 
the bank’s action and no financial loss results; the 
former being a matter of record to which he has 
access, and the crime being complete when the 
borrowing is consummated.—State v. Lindberg, 
Wash., 215 Pac. 41. 

20.—Duty to Pay Checks.—A bank which wired 
its willingness to pay a check drawn upon it be- 
fore the bank making the inquiry had cashed the 
check is bound to pay the check.—Roberts v. 
Drovers’ Nat. Bank, Ky., 251 S. W. 198. 

21.—-Managed by Superintendent of Banks.— 
Where a foreign bank was being liquidated by the 
bank superintendent, it did not thereby lose its 
situs in New York for the purpose of attaching a 
debt due to the attachment debtor; the manage- 
ment by superintendent of banks being merely tem- 
porary, and not being intended to terminate the 
corporate existence of the bank nor to end its 
business.—Mechanics, etc., Bank v. Banque Indus- 
trielle, etc., N. Y., 199 N. Y¥. S. 817. 

22.——Withdrawals.—The word “or’’ is frequently 
used in the sense of ‘“‘and,” when necessary to give 
effect to purpose of parties, but only when the 
obvious sense requires it, or when otherwise the 
meaning is dubious, and where savings bank de- 
posit was made in name’ of husband “or’ wife 
without being expressly made subject to with- 
drawal by, or payment to, either, the word “or” 
should be given a disjunctive meaning, and either 
could withdraw the deposit without the other’s 
assent.—Marble v. Jackson, Mass., 139 N. B. 442. 





23. Bills and Notes—Notice of Dishonor.—Where 
worthless checks or drafts are used as_ instru- 
mentalities in a ‘“kiting’’ process with a view to 
swelling the apparent assets of a bank, the bank 
in whose interest they are thus used, haying: no 
right to expect or require their payment, is not 
entitled to presentment and notice of dishonor 
under sections 79 and 114 of the Negotiable Instru- 
ments Law; sections 6964 and 6999, C. L. 1913.— 
Tonne v. Horace State Bank, N. D., 193 N. W. 934. 


24..——Revenue Stamps.—The character of a note 
as “complete and regular upon its face’’ within 
the meaning of C. L. § 3869, is not destroyed by 
the fact that revenue stamps are not affixed to it. 
—Metropolitan State Bank v. McNutt, Colo., 215 
Pac. 151. 

25. Carriers—Heated Coaches.—The necessity of 
proper ventilation of public conveyances and sta- 
tions during the influenza epidemic of 1918 did 
not lessen the duty of a carrier to keep its waiting 
rooms and passenger coaches comfortably heated 
for its passengers.—Davis v. Allen, Ky., 251 S. W. 
194. 

26.—Rates For Government.—Interstate Com- 
merce Act, § 22, as amended by Act March 2, 1889, 
§ 9 (Comp. St. § 8595), providing that nothing 
therein shall prevent carriage at reduced rates for 
state governments, etc., was intended to settle be- 
yond doubt that such preferential treatment was 
not necessarily prohibited, but does not authorize 
earrier to subject interstate commerce to undue 
prejudice, or the state ‘to compel it to do so, -as 
by granting lower rate on road material to state 
government, when this will give all governmental 
business to single quarry, to prejudice of others 
within or without the state.—Nashville, C. & St. 
L. Ry. v. State of Tennessee, U. S. S. C., 43 Sup. 
Ct., 583. 

27. Commerce—Final Order.—The federal Trans- 
portation Act of February 28, 1920, was not in- 
tended and does not withdraw from the state com- 
missions having charge of the subject the power 
to make regulations and provisions for the estab- 
lishment of stations for interstate travel, but only 
as relates to terminal stations and facilities where 
the amount involved is of such magnitude as to 
impose a burden on the carrier and interstate 
commerce, nor can it be deemed to be retroactive 
so as to invalidate for want of authority to make 
or open for review a final order of a state com- 
mission, entered in 1914, requiring the erection of 
a station on an intrastate road, which, because of 
financial stress, was not sought to be enforced 
until after the passage of that act.—North Carolina 
eS woe Com. v. Southern Ry. Co., N. C., 117 


28.— Import Duty by State.—Even though an 
imported article be imported free of duty, as being 
on the free list, it is entitled to be free from the 
payment of anything imposed by a state in the 
nature of an import duty, under Const. art. 1, § 8, 
and article 1, § 10.—Southern Pac. Co. v. City of 
Calexico, U. S. D. C., 288 Fed. 634. 


29.— Interrupted Journey.— Where “running 
slips’ or ‘‘waybills’’ showed that empty freight 
cars were being hauled from Pennsylvania to East 
Buffalo, N. Y., they were being transported in 
interstate commerce, and the fact that they stopped 
at Thompson Station, N. ¥%., for two weeks, was a 
mere interruption in the journey, and the work- 
men’s compensation claimant was not entitled to 
death benefits for fatal injuries to a brakeman, 
injured by coupling the cars at Thompson Station. 
=n ~~ York Cent. R. Co., N. Y., 199 


30. Constitutional Law—Duty to Provide Schools. 
—Const. art 9, § 1, providing that “the Legislature 
shalb provide for the maintenance and support of 
a system of free common schools, wherein all the 
children of this state may be educated,” is not a 
limitation of authority, preventing the Legislature 
from going beyond its terms, but is the imposition 
of a duty, fixing the minimum.—College of the 
City of New York v. Hylan, N. Y., 199 N. Y. S. 805. 


31.—Encroachment of Power.—Advisory Opin- 
ions.—The act ‘‘to provide for obtaining the opin- 
ions of the Justices of the Supreme Court, or a 
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majority thereof, by the Governor or either House 
of the Legislature, upon important constitutional 
questions,’” contemplates merely advisory opinions 
of the individual Justices, not of the court, bind- 
ing neither the Justices nor the department or 
officer requesting the opinion; and is not invalid 
as being an encroachment by one department upon 
the powers of another.—In re Opinions of the Jus- 
tices, Ala., 96 So. 487. 


32. Form of Supreme Court.—Where, on de- 
fendant’s appeal in a case in the Missouri state 
court, review was given by four judges, a division 
of the Supreme Court of that state, and an opinion 
affirming the judgment was rendered by three of 
them, constituting the quorum, the mere fact that 
the fourth did not hear the- oral argument, but 
wrote the opinion on the printed arguments, was 
at most an irregularity not affecting the validity 
and was not a deprivation of 
property without due process or denial to defend- 
ant of equal protection of the laws.—Wagner Elec- 
tric Mfg. Co. v. Lyndon, U. S. S. C., 43 Sup. Ct., 





Void Statute Cannot Be Validated.—An 
act of the Legislature that is forbidden by the 
Constitution at the time of its passage is abso- 
lutely null and void, and is not validated by a sub- 
sequent amendment to the Constitution authorizing 
it to pass such an act.—Whetstone v. Slonaker, 
Neb., 193 N. W. 749. 


34. Contracts—Occupancy Not Acceptance.— 
Mere occupancy of a building by the owner does 
not waive his right to recover against a contractor 
for failure to complete the contract.—Hurley v. 
Kiona-Benton School Dist. No. 27, Wash., 215 
Pac. 21. 


35. Corporations—Jurisdiction on Property Loca- 
tion.—Under C. S. § 816, providing that the rights 
or shares of defendant in the stock of any asso- 
ciation or corporation with the interest and profits 
therein, and all other property in this state of 
defendant, are liable to be attached, levied on, and 
sold to satisfy the judgment and execution, the 
shares owned by an express company in another 
express company having property and doing busi- 
ness in the state were subject to attachment 
whereby the court obtained jurisdiction, notwith- 
standing that both companies were foreign cor- 
porations and the actual certificates were not held 
in this state.—Parks-Cramer Co. v. Southern Ex- 
press Co., N. C., 117 S. E. 505. 


36.—License Necessary.—Where a foreign cor- 
poration sends goods into the state for sale therein 
by the corporation through its agent, the contract 
with the agent and the agent’s bond are unen- 
forceable unless the corporation has obtained a 
license to do business in the state; but where the 
goods are sold to a buyer in the other state, to 
be retailed by the buyer in Missouri, the contract 
is valid without such a license, since in such case 
the corporation is not “doing business in the 
state.”"—Heinrich Chemical Co. v. Herman, Mo., 
251 S. W. 162. 


37.—President Charged With Criminal Act.— 
President of a corporation is not entitied to re- 
cover therefrom expenses to which he was sub- 
jected in defending a prosecution against him, un- 
der Criminal Code, § 37 (Comp. St. § 10201), for 
conspiracy to defraud the United States in con- 
nection with the making of tax returns, though he 
acted for the corporation in good faith and was 
not guilty of the charge set forth in the indict- 
— yg! Puy v. Crucible Steel Co., U. S. D. C., 


38.— Rights in Increased Capital—As concerns 
the right of stockholders to recover the amount 
of their paid-up subscriptions, based on alleged 
misrepresentation when they subscribed that an 
increase in stock had already been made, it is 
immaterial that the articles or certificate and 
resolution for an increase were not actually filed, 
as required to effectuate the change, until after 
the suit was brought, where they knew when they 
subscribed that the increase had not been made.— 
a” v. Puritan Candy Co., Wash., 215 

ac. 52. 








39.——Service on Agent.—The statute regulating 
the service of summons on private corporations, 
where the return shows service upon a mere agent 
of the defendant company, without showing the 
absence of all the officers of the company of the 
superior classes designated by the statute as those 
upon whom service shall be made, before resort 
is had to service upon one of an inferior class, 
the service is unauthorized and ineffectual to give 
the court jurisdiction of the defendant company 
in the cause.—Western Union Telegraph Co. v 
Hiscock, Fla., 96 So. 407. 

40. Covenants—Delivery Front of Building.—A 
building to be used for the purpose of retailing 
gasoline and oil for delivery from tanks constructed 
outside and in front of the building, held a ‘‘store’’ 
building within lot owner’s agreement not to con- 
struct “store” building on premises.—Gunther v. 
Atlantic Refining Co., Pa., 121 Ath. 53. 

41. Depositions—Notice.—Where the deposition 
of a physician in a personal injury action at a 
former trial was taken by defendant, then repre- 
sented by the same counsel who represented de- 
fendant in the instant action, defendant cannot ob- 
ject to the introduction of such deposition by 
plaintiff on the second trial on the ground that no 
notice of intention was given to use the same, the 
rule as to notice being merely to guard against 
surprise, and the fact that defendant’s counsel 
may have been disappointed as to the result of the 
examination of such witness does not constitute 
surprise.—Gaty v. United Rys. Co., Mo., 251 S. 
W. 61. 

42. Easements—Duty of Grantor.—Where a 
plaintiff was shown to have possessed as an ease- 
ment a right to use water from a particular sys- 
tem supplied by a spring and owned by defendant, 
held that defendant, by thawing out frozen pipes 
when requested, had not thereby placed a practical 
construction on the deed granting the easement, 
which obligated him to continue to thaw them out 
on reasonable notice.—Moffett v. Berlin Water Co., 
N. H., 121 Atl. 22. 


43. False Imprisonment—Grounds Must Exist.— 
An arrest of a passenger cannot be justified on the 
ground that shé was carrying concealed a deadly 
weapon, where that fact was unknown when the 
officers made the arrest, and it was learned only 
by search of her possessions without warrant after 
she had been arrested without justification.— 
Louisville & N. R. Co. v. Mason, Ky.; 251 S. W. 
184. 

44. Good Will—Assigned.—Where a business is 
sold, and the seller covenants not to engage in a 
competitive business, the benefit of the covenant 
may be assigned with the business, and the as- 
signee’s rights will be protected, and any act of 
the covenantee which transfers the business and 
property also transfers or assigns the covenant.— 
Wright v. Scotton, Del., 121 Atl. 69. 


45. Highways—Taxpayers’ Rights. — Taxpayers 
may resort to equity to prevent misapplication of 
public funds, such right being based on the tax- 
Payers’ equitable ownership of such funds and 
their liability to replenish the public treasury for 
the deficiency which would be caused by the mis- 
appropriation.—Miller v. Hale, Ill., 139 N. E. 411. 


46. Insurance—Confining Diness.—Where an in- 
sured, having received an injury resulting in sep- 
ticemia, was totally disabled from attending to 
any business, and was confined to the house, 
except that approximately once a week he left his 
home and went to a physician's office six miles 
away to receive medical treatment, he was entitled 
to the full weekly payment for “confining illness’’ 
under a clause in his accident and health policy 
defining such illness as totally disabling insured 
and “confining the insured continuously within 
doors,” especially in view of a later clause that 
the policy should ‘‘not cover disability while in- 
sured is not continuously under the professional 
care and regular attendance, at least once a week, 
of a licensed physician or surgeon.’’—Mutual Ben. 
-— & Acc. Ass’n v. McDonald, Colo., 215 Pac. 


47.—Inadequate Award.—While simple inade- 
quacy of award by insurance arbitrators does not 
Justify disturbing it, it should be set aside, where 
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the amount is so palpably inadequate as to amount 
to evidence of fraud or bad faith.—Huested v. 
Patrons’ Mut. Fire Ins. Co., Mich., 193 N. W. 815. 


48.——Requirement of Burglar Policy.—A _ bur- 
gilary insurance policy provision that but 10 per 
cent of the losses could be recovered if the prop- 
erty stolen, though within the safe, was not with- 
in an inner steel chest, did not reduce recovery 
where the money and securities stolen were both 
within the safe and within an inner chest, though 
not within a still smaller chest or box designated 
as a cash box, the contents of which had not been 
stolen; the larger inner chest being deemed to be 


the one referred to in the policy.—National Surety | 


Co. v. First State Bank, Tex., 251 S. W. 303 


49. Master and Servant—Assumed Risk.—An ex- 
perienced brakeman, who had full knowledge of a 
dangerous construction of side tracks in a railroad 
company’s switchyard, and the hazard incident to 


service in such yards, and continued his employ- | 
ment without objection, assumed the risk incident | 
to his employment in a case arising under the | 
federal Employers’ Liability Act.—Preble v. Union | 


Stockyards Co., Neb., 193 N. W. 910. 


50.—Duty to Use Safe Boiler.—Under the gen- 
eral 
1911, § 2 (Comp. St. § 8631), making it unlawful 
for any carrier subject to the act to use any loco- 
motive engine, unless the boiler is in proper con- 
dition and safe to operate without ‘ unnecessary 
peril to life or limb, the fact that the Interstate 
Commerce Commission has not by rule or order 
covered every feature of construction does not re- 
lieve a railroad company from responsibility for 
using a locomotive with a defective and unsafe 
hoiler.—Baltimore & O. R. Co. v. Groeger, U. S. C. 
Cc. A., 288 Fed. 321. 

51.—Evidence Shows Agency.—In an action for 
injuries caused by defendant’s automobile, de- 
fended on the ground that the car had been stolen 
by the driver and was being used about his own 
business, held that denial of a directed verdict for 
defendant was not error in view of evidence tend- 
ing to show agency, and the rule that one found in 
possession of property of another, using it in 
the service of another, is presumed to be the 
servant of the owner.—Keen v. Army Cycle Mfg. 
Co., S. C., 117 8. E. 531. 

52. Municipal Corporations—Consent Necessary. 
—A provision in a notice to contractors that a city 
reserves the option to make payment in warrants 
or city bonds is unenforceable, except with the 
consent of the contractor; and, if such provision 
prevented competition to such an extent that it 
increased the cost of the work, the city should be 
enjoined from entering into the contract.—Ledwith 
v. City of Lincoln, Neb., 193 N. W. 763. 


53.——Public Nuisance.—The owner of a dwell- 
ing, who maintains a leader from the roof of a 
building, which discharges water onto a sidewalk, 
is liable to pedestrians for injuries received from 
failing on ice formed thereby; the owner in such 
case being a trespasser and the author of a public 
ae v. Woollard, N. Y., 199 N. Y. 

54. Negligence—Conditions Existing.—An infer- 
ence that a bad or dangerous condition existed at 
the time of an accident may arise from testimony 
to the effect that such bad condition existed 
shortly prior to the accident.—Falder v. B. Nugent 
& Bro. Dry Goods Co., Mo., 251 S. W. 138. 

55.—Must Be Agent.—Unless the driver of a 
truck damaged by a train was an agent or em- 
ployee of owner, his negligence was not imputable 
to the owner.—Davis v. Morgan County, Ala., 90 
So. 473. 

56.——Physical Facts.—In an action by a pedes- 
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trian on a street for injuries sustained by being | 


struck by a screen falling from a window in de- 
fendant’s building, evidence that other screens in 
the building were found insecurely fastened after 
the windows were cleaned, held competent to illus- 
trate the physical facts and to show how the acci- 
dent might have happened.—Murray v. Frick, Pa., 
121 Atl. 47. 

57. Principal and Agent—Establishing Agency.— 
Though an agency may not be established by the 


| 


declarations and conduct of the alleged agent aione, 
such declarations and conduct may be admissible 
as circumstances tending to establish agency.— 
Bass v. American Products Export & Import Corp., 
S. C., 117 S. E. 594. 


58. Public Service Commissions—Power of the 
State.—A “public utility” implies a public use of 
an article, product, or service, carrying with it the 
duty of the producer or manufacturer, or one at- 
tempting to furnish the service, to serve the public 
and treat all persons alike, without discrimination, 
in view of Public Utilities Act, § 10, and when- 
ever any business or enterprise becomes so closely 
related to the public, or to any substantial part 
of a community, as to make the welfare of the 
public, or a substantial part thereof, dependent 
on the proper conduct of such business, it be- 
comes the subject of the exercise of the regu- 
latory power of the state.—Highland Dairy Farms 
Co. v. Helvetia Milk Condensing Co., Ill., 139 N. E. 
418. 

59. Railroads—Refrigerator Car Companies.—A 
company which owned refrigerator cars, which it 
leased to railroad companies, and which at times 
solicited traffic and issued its own bills of lading, 
but which was not incorporated as a carrier, owned 
no railroad lines or motive power, and did not 
hold itself out to perform carriage by publishing 
rates applicable thereto, is not a ‘‘carrier by rail- 
road,” within Transportation Act 1920, § 209, guar- 
anteeing a minimum return to such carriers for a 
six months period, especially in view of the fact 
that Congress deemed it necessary expressly to 
include sleeping car companies within the act, 
thereby implying that such companies were not 
otherwise covered by its terms.—United States v. 
Interstate Commerce Commission, U. 8. C. C. A., 
288 Fed. 649. 

60. Sales—Compromise.—Where the purchaser of 
a motor truck, after discovering the alleged de- 
fects in the truck, used it at least for a short time, 
and thereafter attempted to induce the seller to 
return a substantial portion of the purchase money 
and take the truck back, held that her conduct 
did not amount to the unequivocal repudiation of 
the contract and unconditional tender back of the 
property purchased, which is required for a valid 
rescission,- but evidenced an election to treat the 
contract as in force, and then endeavor to induce 
the seller to make a compromise and settlement 
agreement with reference to the transaction.— 
Mack International Motor Truck Corp. v. Raining, 
Mo., 251 S. W. 107. 


61.—Limited to Purchase Price.—In buyer's ac- 
tion, based on a rescission of a contract for the 
purchase of a tractor, warranted by seller as fit for 
the contemplated purpose, on rescission by buyer, 
the costs of installing other machinery to take its 
place, and of operating such other machinery to 
take its place, and loss sustained on account of 
drying out of plaintiff's sorghum by reason of 
delay and inefficiency of the tractor, not being a 
part of the purchase money, were not recoverable 
under counts based on the rescission.—Caffey v. 
Alabama Machinery & Supply Co., Ala., 96 So. 454. 


62.——Quantity Delivered.—Under a contract re- 
quiring the seller to deliver all of certain calves 
raised by him and received by him under his con- 
tract with designated persons, the number of 
which was estimated at about 2,300 head, held that 
the seller was not required to deliver or tender 
2,300 head, but was only required to deliver all of 
the cattle of the kind, age and description specified 
by the contract, and the fact that at the time 
the seller tendered delivery he had only 1,700 head 
could not be urged as excuse for buyer’s repudia- 
tion of contract.—Armstrong v. Willoughby, Tex., 
251 S. W. 346. 

63. Taxation—Farming Utensils.—G. L. c. 59, § 
65, exempting “farming utensils’’ from taxation, 
does not extend to automobile trucks used in oper- 
ating farm and transporting farm products to 
market for sale.—Trull v. City of Lowell, Mass., 
139 N. E. 434. 

64.—Residence.—Under G. L. c. 62, one who 
resided in Massachusetts from June ist until the 
end of the year was subject to tax on his income 
for that year.—Loevy v. Long, Mass., 139 N. E. 496. 
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